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New Business Agenda 10/24/11
· Approve resolution to appoint election judge to fill vacancy

RESOLUTION APPOINTING ELECTION JUDGES

FOR THE NOVEMBER 8, 2011
SCHOOL DISTRICT ELECTION
Board Member ________ moved the adoption of the following Resolution:

BE IT RESOLVED by the School Board of Independent School District No. 721, State of Minnesota, as follows:  

1.
The individuals specified on EXHIBIT A attached hereto, each of whom is qualified to serve as an election judge, are hereby appointed as judges of election for the school district's General and Special Elections on November 8, 2011 to act as such at the combined polling places listed on said exhibit.

2.
The election judges shall act as clerks of election, count the ballots cast, and submit the results to the school board for canvass in the manner provided for other school district elections.
The motion for the adoption of the foregoing resolution was duly seconded by _______________    

On a roll call vote, the following voted in favor:   

and the following voted against:     None
whereupon said resolution was declared duly passed and adopted.

Exhibit A
Donald Simek to fill vacancy of Dorothy Geiger
First reading of Policies:
·  440 Policy of Health and Safety
POLICY 440

HEALTH AND SAFETY POLICY
I.  POLICY STATEMENT
The School Board is concerned with the health and safety of all individuals employed by District 721.  Health and safety is a shared responsibility of the District and employees.  Therefore, all employees of the District shall be held accountable to follow established health and safety standards or regulations such as those created by OSHA, District 721 or the State of Minnesota.  The District shall develop, as needed, procedures to implement appropriate health and safety standards.  When the District deems appropriate, health and safety in-service programs will be provided as well as the personal protective equipment that is needed by the employee in order for them to carry out their job duties in accordance with established health and safety standards.

The School District shall enforce a progressive discipline action plan with those employees who knowingly violate established health and safety standards.  This plan will generally commence with a verbal warning and progress to the termination of employment if there is a continued violation of established health and safety standards.

However, the nature of the violation will be considered in determining the appropriate discipline action.

Approved   01/26/93
Approved   11/8/93

Reviewed:  01/11/99

Reviewed:  02/24/03

Reviewed:  8/11/08

Revised:     5/24/10

Reviewed: 11/28/11

· 532 Use of Peace Officers and Crisis Teams to Remove Students including those with IEP’s from School Grounds
Model Policy 532 has been revised to reflect legislative changes to restrictive procedures which go into effect August 1. 2011. The revised policy and redlined version of the revisions are available to Policy Services subscribers in the online Policy Reference Manual, which is part of MSBA's website at www.mnmsba.org .  Log in through the "Members Area" or "Policy Services" links on the left. 

If you are not a Policy Services subscriber and would like information on this service, please contact Cathy Miller, Director of Legal and Policy Services, at cmiller@mnmsba.org, (800) 324-4459, or (507) 934-8132.  Also contact Cathy with any questions about this revised policy. 

If you need help setting up a password to log into the MSBA website, please contact Kelly Martell at kmartell@mnmsba.org or Donn Jenson at djenson@mnmsba.org or call one of them at (800) 324-4459.

MSBA is working on other policy revisions.

Policy 532

USE OF PEACE OFFICERS AND CRISIS TEAMS

TO REMOVE STUDENTS INCLUDING THOSE WITH IEPs

FROM SCHOOL GROUNDS

I. PURPOSE

The purpose of this policy is to describe the appropriate use of peace officers and Crisis teams to remove, if necessary, a student including those with an individualized education program (IEP), from school grounds.

II. GENERAL STATEMENT OF POLICY

The School District is committed to promoting learning environments that are safe for all members of the school community.  It further believes that students are the first priority and that they should be reasonably protected from physical or emotional harm at all school locations and during all school activities.

All students, including those with IEP’s, are subject to the terms of the school district’s discipline policy.  Building   level administrators have the leadership responsibility to maintain a safe, secure, and orderly educational environment within which learning can occur.  Corrective action to discipline a student and/or modify a student’s behavior will be taken by staff when a student’s behavior violates the school district’s discipline policy.

If a student, including those with an IEP, engages in conduct which, in the judgment of school personnel, endangers or may endanger the health, safety, or property of the student, other students, staff members, or school property, that student may be removed from school grounds in accordance with this policy.
III. DEFINITIONS

For purposes of this policy, the following terms have the meaning given them in this section:

A. Student refers to all students in a building including a student who is eligible to receive special education and related services pursuant to the terms of an IEP or an individual interagency intervention plan (IIIP)

B. “Peace Officer” means an employee or an elected or appointed official of a political subdivision or law enforcement agency who is licensed by the Board of Peace Officer Standards and Training, charged with the prevention and detection of crime and the enforcement of general criminal laws of the state and who has the full power of arrest.  The term “peace officer” includes a person who serves as a sheriff, a deputy sheriff, a police officer, or a state patrol trooper.

C. “Police Resource Officer” is a peace officer who, pursuant to an agreement between the school district and a political subdivision or law enforcement agency, is assigned to a school building for all or a portion of the school day to provide law enforcement assistance and support to the building   administration and to promote school safety, security, and positive relationships with students.

D. “Crisis Team” means a group of persons, which may include teachers and non-teaching school personnel, selected by the building administrator in each school building who have received crisis intervention training and are responsible for becoming actively involved with resolving crises.  The building administrator or designee shall serve as the leader of the crisis team.

E. The phrase “remove the student from school grounds” is the act of securing the person of a student, including those with an IEP and escorting that student from the school building or school activity at which the student is located.

F. “Emergency” means a situation in which immediate intervention is necessary to protect a student or other individual from physical injury, emotional abuse due to verbal and nonverbal gestures, or to prevent severe property damage.

G. All other terms and phrases used in this policy shall be defined in accordance with applicable state and federal law or ordinary and customary usage.

IV. REMOVAL OF STUDENTS WITH IEP’s FROM SCHOOL GROUNDS

A. Removal by Crisis Team:    If a staff member is unable to control a student who is endangering him/herself  or others, they will call for assistance.  If the behavior of a student, including those with an IEP, escalates to the point where the student’s behavior endangers or may endanger the health, safety, or property of the student, other students, staff members, or school property, the school building’s Crisis team may be summoned.  The Crisis team may attempt to de-escalate the student’s behavior, including those students with IEP, using actions described in the student’s IEP and/or behavior intervention plan.  When such measures fail, or when the Crisis team determines that the student’s behavior continues to endanger or may endanger the health, safety, or property of the student, or other students, staff members, or school property, the Crisis team may remove the student from school grounds. 

   If the student’s behavior cannot be safely managed, school personnel may immediately request assistance from the police liaison officer or peace officer.
B. Removal By Police Liaison Officer or Peace Officer:  If a student engages in conduct which endangers or may endanger the health, safety or property of the student, other students, staff members, or school property, the school building’s Crisis team, building administrator, or the building  administrator’s designee, may request that the police liaison officer or a peace officer remove the student from school grounds.

If a student with an IEP is restrained or removed from a classroom, school building, or school grounds by a peace officer at the request of a school administrator or school staff person during the school day twice in a 30-day period, the student’s IEP team must meet to determine if the student’s IEP is adequate or if additional evaluation is needed.

Whether or not a student with an IEP engages in conduct which endangers or may endanger the health, safety, or property of the student, other students, staff members, or school property, school district personnel may report a crime committed by a student with an IEP to appropriate authorities.  If the school district reports a crime committed by a student with an IEP, school personnel shall transmit copies of the special education and disciplinary records of the student for consideration by appropriate authorities to who it reports the crime, to the extent that the transmission is permitted by the Family Education Rights and Privacy Act (FERPA), the Minnesota Government Data Practices Act, and school district’s policy, Protection and Privacy of Pupil Records.


The fact that a student with an IEP is covered by special education law does not prevent state law enforcement and judicial authorities from exercising their responsibilities with regard to the application of federal and state law to crimes committed by a student with an IEP.

C. Reasonable Force Permitted:  In removing a student, including those with an IEP, from school grounds, a school principal, other Crisis team members, or the police liaison officer or other agents of the school district, whether or not members of a Crisis team, may use reasonable force when it is necessary under the circumstances to correct or restrain a student or prevent bodily harm or death to another.

     In removing a student with an IEP from school grounds, police liaison officers and school district personnel are further prohibited from engaging in the following conduct:


  1.
Corporal Punishment prohibited by Minn. Stat§ 121A.58;


 2.
Requiring the student to assume and maintain a specified physical position, activity, or posture that induces physical pain as an aversive procedure;

3.
Totally or  partially restricting a child’s senses as punishment
4.      Presenting intense sounds, lights, or other sensory stimuli as an aversive stimulus;
5.
Using noxious smell, taste, substance, or spray as an aversive stimulus;

6.
Denying or restricting the student’s access to equipment and devices such as walkers, wheel chairs, hearing aids and communication boards that facilitate the student’s functioning except temporarily when the student is perceived to be destroying or damaging equipment or devices; except when temporarily removing equipment or device is needed to prevent injury to the child or others or serious damage to the equipment or device, in which case the equipment or devise shall be returned to the child as soon as possible.
7.
Using faradic skin shock;

8.
Restricting, totally or partially, the student’s auditory or visual sense, except that study carrels may be used as an academic intervention;

9.
Interacting with a child in a manner that constitutes sexual abuse, neglect, or physical abuse under Minn. Stat § 625.556; 

10.   Physical holding (As defined in Minn. Stat. § 125A.0941) that restricts or impairs a child’s ability to breathe; 
11.     Withholding regularly scheduled meals or water; and/or

12.
Denying the student access to toilet facilities.

D. Parental Notification:  The building administrator or designee shall make reasonable efforts to notify the student’s parent or guardian of the student’s removal from school grounds as soon as possible following the removal.

E. Continued Removals; Review of IEP:  Continued and repeated use of the removal process described herein must be reviewed in the development of the individual student’s with an IEP or IIIP.
F. Effect of Policy in an Emergency; Use of Conditional Procedures:  A student, including those with an IEP, may be removed in accordance with this policy regardless of whether the student’s conduct would create an emergency.


If the school district seeks to remove a student with an IEP from school grounds under this policy due to behaviors that constitute an emergency and the student’s IEP, IIIP, or behavior intervention plan authorizes the use of one or more conditional procedures, the Crisis team may employ those conditional procedures, in addition to an reasonable force that may be necessary, to facilitate the student’s removal from school grounds.  If the Crisis team initiates use of conditional procedures in an emergency, the student’s IEP team shall meet as soon as possible, but no later that five (5) school days after emergency procedures have commenced.  If the crisis team initiates use of conditional procedures in an emergency, the student’s IEP team shall meet as soon as possible but no later than five (5) school days after emergency procedures have commenced/
Legal References:



20 U.S.C.§ 1415(K)(9) (Individuals with Disabilities Education Act (IDEA)


34 C.F.R. §300.259 (IDEA Regulation Regarding Involvement of Law Enforcement)


20 U.S.C. 1232g  et  seq.  (Family Educational Rights and Privacy (FERPA)


Minn. Stat.§ 13.01 et seq. (Minnesota Government Data Practices Act)


Minn. Stat. §§ 121A.40-121A.56 (Minnesota Pupil Fair Dismissal Act)


Minn. Stat. § 121A.582 (Student Discipline; Reasonable Force)


Minn. Stat. § 121A.61 (Discipline and Removal of Students from Class)


Minn. Stat. § 121A.67 (Aversive and Deprivation Procedures)


Minn. Stat. § 609.06 (Authorized Use of Force)


Minn. Stat. § 609.379 (Permitted Actions)


Minn. Rule 3525.0200, Subp. 2c (Definition of “Emergency”)


Minn. Rule 3525.2900, Subp. 5 (The IEP and Regulated Intervention)

Cross References:


MSBA/MASA Model Policy 506 (Student Discipline)


MSBA/MASA Model Policy 507 (Corporal Punishment)


MSBA/MASA Model Policy 525 Violence Prevention)


MSBA/MASA Model Policy 806 Crisis Management Policy)


MSBA/MASA Model Policy 515 (Protection and Privacy of Pupil Records)
Approved:  06/21/04

Revised:      04/27/09
Revised:      01/10/11

Revised:      11/28/11
· 516 Student Medication
POLICY 516

STUDENT MEDICATION
I.
PURPOSE

The purpose of this policy is to set forth the provisions that must be followed when administering prescription and non-prescription medications to students at school.

II.
GENERAL STATEMENT OF POLICY

The school district acknowledges that some students may require prescription and/or non-prescription medication during the school day.  The school district’s licensed school nurse, licensed health assistant, principal, or teacher will administer prescribed medications in accordance with law and school district procedures.

III.
REQUIREMENTS

A.
The administration of prescription and non-prescription medication requires an order from a physician and a parent signature.  There will be no exceptions to this requirement.  


B.
A medication order form must be completed annually (once per school year) and/or when a change in the prescription or requirements for administration occurs.


C.
Prescription and non-prescription medication must come to school in the original container labeled for the student by a pharmacist in accordance with law, and must be administered in a manner consistent with the instructions on the label.


D.
The licensed school nurse may request to receive further information about the prescription, if needed, prior to administration of the substance.


E.
Prescription and non-prescription medications are not to be carried by the student, but will be placed in the appropriated school health office in a locked cabinet.  Exceptions to this requirement are: prescription asthma medications self-administered with an inhaler (See Part J5 below), and medications administered as noted in a written agreement between the school district and the parent or as specified in an IEP (individual education plan) or IHP (individual health plan).


F.
The health office must be notified immediately by the parent or student 18 years old or older of any change in the student’s prescription or non-prescription medication administration. A new medical authorization or container label with new pharmacy instructions shall be required immediately as well as a new physicians order, in order for the licensed health assistant to administer the medication.


G.
For drugs or medicine used by children with a disability, administration may be as provided in the IEP, Section 504 plan or IHP, but still requires orders from a physician.


H.
The licensed school nurse, or other designated person, shall be responsible for the filing of the Administering Prescription Medications form in the health records section of the student file.  The licensed school nurse, or other designated person, shall be responsible for providing a copy of such form to the principal and to other personnel designated to administer the medication.


I.
Procedures for administration of drugs and medicine at school and school activities shall be developed in consultation with a licensed school nurse, or a public or private health organization or other appropriate party (if appropriately contracted by the school district under Minn. Stat. § 121A.21).  The school district administration shall submit these procedures and any additional guidelines and procedures necessary to implement this policy to the school board for approval.  Upon approval by the school board, such guidelines and procedures shall be an addendum to this policy.

J.  All student medication received during a school year will be sent home at the end of that specific school year.  An agreement will be made between the building nurse and the parent as to how the medication will be sent home. 

K.
Specific Exceptions:

1.
Special health treatments such as catheterization, tracheotomy suctioning, and gastrostomy feedings do constitute administration of drugs and medicine, and will be held to the same requirements.

2.
Emergency health procedures, including emergency administration of drugs and medicine are subject to this policy, and will be held to the same requirements.

3.
Drugs or medicine provided or administered by a public health agency to prevent or control an illness or a disease outbreak are not governed by this policy, and the licensed school nurse will take direction from the public health agency and MN Department of Health on administration.
4. Drugs or medicines used at school in connection with services for which a minor may give effective consent are not governed by this policy;
5. Drugs or medicines that are prescription asthma or reactive airway disease medications can be self-administered by a student with an asthma inhaler if:

a.
the district has received a written authorization from a physician and  the pupil’s parent permitting the student to self-administer the medication;



b.   the inhaler is properly labeled for that student; and



c.   the parent has not requested school personnel to administer the medication to the student. The parent must submit written authorization from the physician for the student to self-administer the medication each school year. 

The parent must submit written authorization for the student to self-administer the medication each school year. In a school that does not have a school nurse or school nursing services, the student’s parent or guardian must submit written verification from the prescribing professional which documents that an assessment of the student’s knowledge and skills to safely possess and use an asthma inhaler in a school setting has been completed.


If the School District employs a school nurse or provides school nursing services under another arrangement, the school nurse or other appropriate party must assess the student’s knowledge and skills to safely possess and use an asthma inhaler in a school setting and enter into the student’s school health record a plan to implement safe possession and use of asthma inhalers;



6.
Medications:



a.
that are used off school grounds;



b.
that are used in connection with athletics or extracurricular activities; 


c.   that are given during extended school year or summer school program; or


d.
that are used in connection with activities that occur before or after the regular school day 




are not governed by this policy, and are not the responsibility of  the licensed school nurse.
7.
Nonprescription Medication.  A secondary student in grades 9 – 12,  may possess and use nonprescription pain relief in a manner consistent with the labeling, if the school district has received written authorization from the student’s parent or guardian permitting the student to self-administer the medication.  The parent or guardian must submit written authorization for the student to self-administer the medication each school year.  The school district may revoke a student’s privilege to possess and use nonprescription pain relievers if the school district determines that the student is abusing the privilege.  This provision does not apply to the possession or use of any drug or product containing ephedrine or pseudoephedrine as its sole active ingredient or as one of its active ingredients.  Except as stated in this paragraph, only prescription medications are governed by this policy.

8.   At the start of each school year or at the time a student enrolls in school, whichever is first, a student’s parent, licensed school nurse, and the prescribing medical professional must develop and implement an individualized written health emergency plan for a student who is prescribed non-syringe injectors of epinephrine that enables the student to:

a.
possess non-syringe injectors of epinephrine; or

b.
if the parent and prescribing medical professional determine the student is unable to possess the epinephrine, have immediate access to non-syringe injectors of epinephrine in close proximity to the student at all times during the instructional day.

The plan must designate the school staff responsible for implementing the student’s health emergency plan, including recognizing anaphylaxis and administering non-syringe injectors of epinephrine when required, consistent with state law.  This health emergency plan may be included in a student’s § 504 plan.


L.
For the purposes of this policy “Parent” for students 18 years old or older is the student.

Legal References:
Minn. Stat. § 13.02, subd. 8 (Student Records Regarding Health)



Minn. Stat. § 13.32 (Student Health Data)




Minn. Stat. § 121A.21 (Hiring of Health Personnel)




Minn. Stat. § 121A.22 (Administration of Drugs and Medicine)

Minn. Stat. § 121A.221 (Possession and Use of Asthma Inhalers by Asthmatic Students) 

Minn. Stat. § 121A.222 (Possession and Use of Nonprescription Pain Relievers by Secondary Students)

Minn. Stat. § 121A.2205 (Possession and Use of Nonsyringe Injectors of Epinephrine, Model Policy)

Minn. Stat. § 151.212 (Label of Prescription Drug Containers)




20 U.S.C. 1401, et seq. (IDEA)
20 U.S.C. § 1400 et seq. (Individuals with Disabilities Education Improvement Act of 2004)




29 U.S.C. 794, et. seq. (Section 504)

Cross References:
MSBA/MASA Model Policy 418 (Drug-Free Workplace/Drug Free School)
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· Resolution awarding the sale, determining the form and details, authorizing the execution, delivery, and registration, and providing for the payment of General Obligation Bonds, Series 2011A. 
Resolution for bond sale for Monday night’s meeting will be completed after the bond sale during the day on Monday..   

· (1) RESOLUTION DIRECTING ADMINISTRATION TO MAKE APPLICATION TO THE MSHSL FOUNDATION FOR GRANT FOR STUDENT PARTICIPATION

WHEREAS, the Minnesota State High School League (MSHSL) Foundation, founded in 2007, is a nonprofit association, serving both public and private schools, created to complement the Minnesota State High School League by providing support for Minnesota’s high school youth to participate in athletics and fine arts, and

WHEREAS, the MSHSL Foundation’s goals are to promote the growth of high school students through participation in valuable extra-curricular activities; and

WHEREAS, the primary goal of the MSHSL Foundation will be to award grants that assist, recognize, promote, and fund extra-curricular participation by high school students in athletic and fine arts programs; and

WHEREAS, the MSHSL Foundation has grants to award to school districts based upon gender balance, school size and geographic location to the extent possible; and

WHEREAS, the MSHSL Foundation has determined that the number of Free and Reduced lunch students in grades 9-12 will be used for classification purposes; and

WHEREAS, the MSHSL Foundation wants to encourage each school to seek students whose family income may be limited and encourage them to participate in athletic and fine arts programs in each school community and to recognize the role our school plays in this endeavor and to assist our school in our continued efforts to engage more students;

BE IT RESOLVED, by the School Board of Independent School District #721, as follows:

That the School Board is supportive of the MSHSL Foundation’s Mission and Goals and hereby directs the Superintendent of Schools and High School Administration to make application for the MSHSL Foundation’s “Grant for Student Participation” and submit it prior to the November 1, 2010 application deadline.

Dated:





BY ORDER OF THE SCHOOL BOARD







Dennis Havlicek 






School District Clerk
· (2)RESOLUTION DIRECTING ADMINISTRATION TO MAKE APPLICATION TO THE MSHSL FOUNDATION FOR GRANT FOR SEMINARS OR TRAINING OPPORTUNITIES
WHEREAS, the Minnesota State High School League (MSHSL) Foundation, founded in 2007, is a nonprofit association, serving both public and private schools, created to complement the Minnesota State High School League by providing support for Minnesota’s high school youth to participate in athletics and fine arts, and
WHEREAS, the MSHSL Foundation’s goals are to promote the growth of high school students through participation in valuable extra-curricular activities; and

WHEREAS, the primary goal of the MSHSL Foundation will be to award grants that assist, recognize, promote, and fund extra-curricular participation by high school students in athletic and fine arts programs; and
WHEREAS, the MSHSL Foundation has grants to award to school districts based upon gender balance, school size and geographic location to the extent possible; and

WHEREAS, the MSHSL Foundation has determined that the number of Free and Reduced lunch students in grades 9-12 will be used for classification purposes; and
WHEREAS, the MSHSL Foundation wants to encourage each school to seek students whose family income may be limited and encourage them to participate in athletic and fine arts programs in each school community and to recognize the role our school plays in this endeavor and to assist our school in our continued efforts to engage more students;

BE IT RESOLVED, by the School Board of Independent School District #721, as follows:
That the School Board is supportive of the MSHSL Foundation’s Mission and Goals and hereby directs the Superintendent of Schools and High School Administration to make application for the MSHSL Foundation’s “Grant for Seminars or Training Opportunities” and submit it prior to the February 1, 2012 application deadline.

Dated:





BY ORDER OF THE SCHOOL BOARD







Dennis Havlicek 






School District Clerk
· Resolution for Support of the Student Leadership Initiative submitted by the Missota Conference.
Resolution in Support of

Missota Conference Student Leadership Initiative

WHEREAS, New Prague Area schools, ISD 721 is a member of the Missota Conference and the Missota Conference wishes to request a funding grant from the Minnesota State High School League Foundation and;
WHERAS, the grant monies shall be used to support the Minnesota State High School League student leadership initiative and the New Prague Area Schools Board of Education supports this initiative;

THEREFORE BE IT RESOLVED that the governing Board of New Prague Area Schools, ISD 721 hereby supports the Student Leadership initiative submitted by the Missota Conference and the Missota Conference’s request for funding from the Minnesota State High School League Foundation.


The above Resolution was adopted by the Governing Board of this school district and is recorded in the official minutes of said Board.

_________________________________________

_________________________________________
Signed Clerk of Governing Board


Signed Superintendent of School
Dated:  October 24, 2011

New Prague Area Schools

410 Central Ave. N.

New Prague, MN  56071

952-758-1700

New Prague District #721

Administrators and School Board Members

Mr. Larry Kauzlarich

Interim Superintendent

Mr. Tom Doig

Principal

Mr. Brad Skogerboe

Activities Director


School Board Members

Mr. Tim Rybak

Mr. Jerry Walerius

Mr. Dennis Havlicek

Ms. Tammy Pexa

Ms. Sherry Brooks

Mr. Don Dvorak

Mr. Larry Pint
· Resolution for the School Board to approve Amended and Restated Minimum Assessment Agreement for City of Lonsdale


AMENDED AND RESTATED ASSESSMENT AGREEMENT

Between 
CITY OF LONSDALE, MINNESOTA

and
LONSDALE SENIOR HOUSING, LLC

Dated _____________, 2011

This instrument drafted by:

DORSEY & WHITNEY LLP (LSC)

50 South Sixth Street

Minneapolis, Minnesota 55402
(612) 340-2600

AMENDED AND RESTATED ASSESSMENT AGREEMENT

THIS AMENDED AND RESTATED ASSESSMENT AGREEMENT (the “Amended and Restated Assessment Agreement”) is dated as of _____________, 2011, and is between the CITY OF LONSDALE, MINNESOTA (the “City”), and Lonsdale Senior Housing, LLC, a Minnesota limited liability company (the “Company”).

IN CONSIDERATION OF the mutual covenants and benefits herein described, the City and the Company recite and agree as follows:

Section 1.  Recitals.

1.01. Development Program.  The City has heretofore developed a Development Program (the “Development Program”) outlining certain development activities to be undertaken for the purpose of improving projects comprising real and personal property within the State of Minnesota.  Among other things, the Development Program proposes that the City undertake certain development activities relating to the construction of fifty-six units of senior housing, including a public library space, meeting rooms, walking paths, gardens, parking areas and common areas and related site improvements and other improvements of a public nature (the “Project”).  The Project is to be owned by the Company.

1.02.  Tax Increment Financing District.  Pursuant to the Minnesota Tax Increment Financing Act, Minnesota Statutes, Sections 469.174 to 469.1799, as amended (the “TIF Act”), the City has approved a tax increment financing plan (the “Financing Plan”), which is the proposed method for financing the development activities currently proposed to be undertaken pursuant to the Development Program relating to the Project.  Pursuant to the Financing Plan, Tax Increment Financing (Housing) District No. 1-1 (the “District”) has been established as a housing district under the TIF Act.

1.03.  Implementation.  The City has authorized and directed its officers to take all actions necessary to implement and carry out the Development Program and the Financing Plan.  The Development Program and the Financing Plan propose that the City issue its General Obligation Taxable Tax Increment Bonds in one or more series, payable from tax increment (as defined in the TIF Act) derived from the District (“Tax Increment”) to finance certain costs of the Project.

1.04.  Development Agreement.  The City and the Company have entered into a Development Agreement, dated as of October 9, 2008, (the “Development Agreement”), which provides that the Company will improve the real property described in Exhibit A hereto (the “Land”) by the construction of the Project thereon.  Upon the execution and delivery of the Development Agreement, the City and Company entered into an Assessment Agreement dated as of October 9, 2008 (the “Original Assessment Agreement”).  The Original Assessment Agreement as amended and restated by this Amended and Restated Assessment Agreement is herein referred to as the “Assessment Agreement.”

Section 2.  Minimum Market Value.

2.01.  Agreed Upon Minimum.  The Company agrees that the minimum market value of the Land and the Project for ad valorem tax purposes, for the assessment made as of January 2, 2012, shall not be less than $4,488,100, and for each assessment made thereafter throughout the term of this Assessment Agreement, commencing with the assessment made as of January 2, 2013, shall increase at an annual rate of 3.0% as shown on Exhibit D, and shall not be reduced by any action taken by the Company (other than a deed in lieu of, or under threat of, condemnation by the City of Lonsdale, the County or other condemning authority), to less than the said amounts, and that during the term of this Assessment Agreement no reduction of the market value therefor below said minimum market values shall be sought by the Company or granted by any public official or court except in accordance with Minnesota Statutes, Section 469.177, subdivision 8.  This minimum market value shall apply only to the Land, the Project and any other facilities situated on the Land.  In the event of involuntary conversion of the Land and the Project for any reason (other than condemnation by a public entity), the minimum market value shall not be reduced to an amount less than said minimum market value.

The Company acknowledges and agrees that the Land and the Project are subject to ad valorem property taxation and that such property taxes constitute taxes on “real property” (as provided in Section 469.174, Subdivisions 4 and 7(d) of the TIF Act) and, to the extent reflecting net tax capacity rates of taxing jurisdictions levied against the captured net tax capacity of the District, Tax Increment.

2.02.  Higher Market Value.  Nothing in this Assessment Agreement shall limit the discretion of the county assessor of the County or any other public official or body having the duty to determine the market value of the Land, the Project and other facilities on the Land for ad valorem tax purposes, to assign to the Land, the Project or to any other improvements constructed on the Land or on the premises described in Exhibit A, on a nondiscriminatory basis and treated fairly and equally with all other property so classified in the County, a market value in excess of the minimum market values specified in Section 2.01.  The Company shall have the normal remedies available under the law to contest any estimated assessor’s estimated value in excess of said minimum market values, but only to the extent of the excess.

2.03.  Substantial Completion.  For purposes of this Assessment Agreement and the determination of the market value of the Land and the Project for ad valorem tax purposes, the Company agrees that the Project shall be deemed to be completed in accordance with the Development Agreement as of August 1, 2009 (the required date of completion), whether in fact completed or not.

Section 3.  Filing and Certification.

3.01.  Assessor Certification.  The City shall present this Assessment Agreement to the county assessor and request such assessor to execute the certification attached hereto as Exhibit C.  The Company shall provide to the assessor all information relating to the Land and the Project requested by the assessor for the purposes of discharging the assessor’s duties with respect to the certification.

3.02.  Filing.  Prior to the recording of any mortgage, security agreement or other instrument creating a lien on the Land and in any event not less than 30 days after the execution of this Assessment Agreement, the Company shall cause this Assessment Agreement and a copy of Minnesota Statutes, Section 469.177, subdivision 8, attached hereto as Exhibit B, to be recorded in the office of the County Recorder or Registrar of Titles of the County, and shall pay all costs of such recording.

Section 4.  Relation to Development Agreement and Lease.  The covenants and agreements made by the Company in this Assessment Agreement are separate from and in addition to the covenants and agreements made by the Company in the Development Agreement  and nothing contained herein shall in any way alter, diminish or supersede the duties and obligations of the Company under the Development Agreement.

Section 5.  Miscellaneous Provisions.

5.01.  Binding Effect.  This Assessment Agreement shall inure to the benefit of and shall be binding upon the City and the Company and their respective successors and assigns, and upon all subsequent owners of the Land and the Project.

5.02.  Severability.  In the event any provision of this Assessment Agreement shall be held invalid or unenforceable by any court of competent jurisdiction, such holding shall not invalidate or render unenforceable any other provision hereof.

5.03.  Amendments, Changes and Modifications.  Except as provided in Section 5.04, this Assessment Agreement may be amended or any of its terms modified only by written amendment authorized and executed by the City and the Company and otherwise in compliance with Section 469.177, subdivision 8 of the Act.

5.04.  Further Assurances and Corrective Instruments.  The City and the Company agree that they will, from time to time, execute, acknowledge and deliver, or cause to be executed, acknowledged or delivered, such supplements hereto and such further instruments as may reasonably be required for correcting any inadequate or incorrect description of the Land or the Project, or for carrying out the expressed intention of this Assessment Agreement.

5.05.  Execution Counterparts.  This Assessment Agreement may be simultaneously executed in several counterparts, each of which shall be an original and all of which shall constitute but one and the same instrument.

5.06.  Applicable Law.  This Assessment Agreement shall be governed by and construed in accordance with the internal laws of the State of Minnesota.

5.07.  Captions.  The captions or headings in this Assessment Agreement are for convenience only and in no way define, limit or describe the scope or intent of any provisions or Sections of this Assessment Agreement.

5.08.  Effective Date.  This Assessment Agreement shall be effective as of _____________, 2011.

5.09.  Termination Date.  This Assessment Agreement shall terminate upon the termination of the District in accordance with Minnesota Statutes, Section 469.176, Subdivision 1.

5.10.  Definitions.  Terms used with initial capital letters but not defined herein shall have the meanings given such terms in the Development Agreement, unless the context hereof clearly requires otherwise.

IN WITNESS WHEREOF, the City has caused this Assessment Agreement to be executed in its name by its duly authorized officers and the Company has caused this Assessment Agreement to be executed in its corporate name.

CITY OF LONSDALE, MINNESOTA

By 







Its Mayor


STATE OF MINNESOTA 
)

) ss.

COUNTY OF                        
)

The foregoing instrument was acknowledged before me this          day of                                , 2011, by Tim Rud, Mayor of the City of Lonsdale, a political subdivision of the State of Minnesota, on behalf of the political subdivision.










Notary Public

Lonsdale Senior Housing, LLC

By 







Its 








STATE OF MINNESOTA
)

) ss.

COUNTY OF                       
)

The foregoing instrument was acknowledged before me this          day of                                        , 2011 by                                                         , the                                               of Lonsdale Senior Housing, LLC, on behalf of the company.










Notary Public
EXHIBIT A
DESCRIPTION OF LAND

Parcel Number

Address

19.25.2.77.001

1000 Birch St. NE
EXHIBIT B

COPY OF MINNESOTA STATUTES, SECTION 469.177, SUBDIVISION 8

Assessment agreements.  An authority may enter into a written assessment agreement with any person establishing a minimum market value of land, existing improvements, or improvements to be constructed in a district, if the property is owned or will be owned by the person. The minimum market value established by an assessment agreement may be fixed, or increase or decrease in later years from the initial minimum market value. If an agreement is fully executed before July 1 of an assessment year, the market value as provided under the agreement must be used by the county or local assessor as the taxable market value of the property for that assessment. Agreements executed on or after July 1 of an assessment year become effective for assessment purposes in the following assessment year. An assessment agreement terminates on the earliest of the date on which conditions in the assessment agreement for termination are satisfied, the termination date specified in the agreement, or the date when tax increment is no longer paid to the authority under section 469.176, subdivision 1. The assessment agreement shall be presented to the county assessor, or city assessor having the powers of the county assessor, of the jurisdiction in which the tax increment financing district and the property that is the subject of the agreement is located. The assessor shall review the plans and specifications for the improvements to be constructed, review the market value previously assigned to the land upon which the improvements are to be constructed and, so long as the minimum market value contained in the assessment agreement appears, in the judgment of the assessor, to be a reasonable estimate, shall execute the following certification upon the agreement: 

The undersigned assessor, being legally responsible for the assessment of the above described property, certifies that the market values assigned to the land and improvements are reasonable.

The assessment agreement shall be filed for record and recorded in the office of the county recorder or the registrar of titles of each county where the real estate or any part thereof is situated. After the agreement becomes effective for assessment purposes, the assessor shall value the property under section 273.11, except that the market value assigned shall not be less than the minimum market value established by the assessment agreement. The assessor may assign a market value to the property in excess of the minimum market value established by the assessment agreement. The owner of the property may seek, through the exercise of administrative and legal remedies, a reduction in market value for property tax purposes, but no city assessor, county assessor, county auditor, board of review, board of equalization, commissioner of revenue, or court of this state shall grant a reduction of the market value below the minimum market value established by the assessment agreement during the term of the agreement filed of record regardless of actual market values which may result from incomplete construction of improvements, destruction, or diminution by any cause, insured or uninsured, except in the case of acquisition or reacquisition of the property by a public entity. Recording an assessment agreement constitutes notice of the agreement to anyone who acquires any interest in the land or improvements that is subject to the assessment agreement, and the agreement is binding upon them. 

An assessment agreement may be modified or terminated by mutual consent of the current parties to the agreement. Modification or termination of an assessment agreement must be approved by the governing body of the municipality. If the estimated market value for the property for the most recently available assessment is less than the minimum market value established by the assessment agreement for that or any later year and if bond counsel does not conclude that termination of the agreement is necessary to preserve the tax exempt status of outstanding bonds or refunding bonds to be issued, the modification or termination of the assessment agreement also must be approved by the governing bodies of the county and the school district. A document modifying or terminating an agreement, including records of the municipality, county, and school district approval, must be filed for record. The assessor's review and certification is not required if the document terminates an agreement. A change to an agreement not fully executed before July 1 of an assessment year is not effective for assessment purposes for that assessment year. If an assessment agreement has been modified or prematurely terminated, a person may seek a reduction in market value or tax through the exercise of any administrative or legal remedy. The remedy may not provide for reduction of the market value below the minimum provided under a modified assessment agreement that remains in effect. In no event may a reduction be sought for a year other than the current taxes payable year. 

EXHIBIT C

ASSESSOR’S CERTIFICATE

The undersigned, being the duly qualified and acting assessor of the County of Rice, Minnesota, hereby certifies that.

1.  I am the assessor responsible for the assessment of the Land described in the foregoing Exhibit A;

2.  I have read the foregoing Amended and Restated Assessment Agreement dated as of _____________, 2011 (the “Assessment Agreement”);

3.  I have received and read a duplicate original of the Development Agreement referred to in the Assessment Agreement;

4.  I have received and reviewed the architectural and engineering plans and specifications for the Project constructed on the Land pursuant to the Development Agreement;

5.  I have received and reviewed a summary prepared by the Company of the cost of the Land and the Project constructed thereon;

6.  I have reviewed the market value previously assigned to the Land on which the Project is to be constructed, and the minimum market value to be assigned to the Land and the Project by the Assessment Agreement is a reasonable estimate; and

7.  I hereby certify that the Market Value assigned to the Land and the Project described on the foregoing Exhibit A by the Assessment Agreement is reasonable and the Market Value assigned to the Land and the Project, for the assessment made as of January 2, for the years 2009 through 2011 shall not be less than $5,400,000, and for January 2, 2012 shall not be less than $4,448,100 and, continuing throughout the term of the Assessment Agreement the assessment made as of each subsequent January 2nd shall increase by a minimum of 3%.

Dated:  _________________, 2011.










County Assessor, Rice County, Minnesota

· EXHIBIT D

· MINIMUM MARKET VALUE
	Taxes Payable
	Minimum Market Value

	2013
	
$4,488,100

	2014
	
4,622,743

	2015
	4,761,425

	2016
	4,904,268

	2017
	5,051,396

	2018
	5,202,938

	2019
	5,359,026

	2020
	5,519,797

	2021
	5,685,391

	2022
	5,855,953

	2023
	6,031,631

	2024
	6,212,580

	2025
	6,398,957

	2026
	6,590,926

	2027
	6,788,654

	2028
	6,992,314

	2029
	7,202,083

	2030
	7,418,145

	2031
	7,640,690

	2032
	7,869,911

	2033
	8,106,008

	2034
	8,349,188

	2035
	8,599,664


1

