Supplemental Agenda    07-11-05
· Approve Purchase Agreement with On-Site Marketing for New Market Land

PURCHASE AGREEMENT

THIS AGREEMENT, made and entered into as of the ___ day of July, 2005, by and between INDEPENDENT SCHOOL DISTRICT NO. 721, a body politic and corporate under the laws of the State of Minnesota ("Buyer"), and ON-SITE MARKETING CO., a Minnesota corporation ("Seller").

WHEREAS, Leander A. Wagner and Victoria Wagner, husband and wife (the "Wagners"), are the fee simple owners of a tract or parcel of land situated in Scott County, Minnesota, comprising approximately 20 contiguous acres and legally described as follows:

The S ½ of the SE ¼ of the NW ¼, Section 20, Township 113N, Range 21W

(the "Wagner Parcel"); and

WHEREAS, Rud Construction, Inc., a Minnesota corporation ("Rud Construction"), is the fee simple owner of a tract or parcel of land situated in Scott County, Minnesota, comprising approximately 40 contiguous acres and legally described as follows:

The NE ¼ of the SW ¼, and the south 66 feet of the NW ¼ of the SE ¼, all in Section 20, Township 113N, Range 21, excepting therefrom the east 33 feet of said NE ¼ of the SW ¼ lying north of the south 66 feet of said NE ¼ of the SE ¼ ; and also except the east 33 feet of said NW ¼  of the SE ¼; and also except that part of the NE ¼ of the SW ¼, described as follows:  Beginning at the northwest corner of said NE ¼ of the SW ¼; thence South 00 degrees 11 minutes 15 seconds West, (assumed bearing) along the west line of said NE ¼ of the SW ¼, 1319.58 feet to the southwest corner of said NE ¼ of the SW ¼; thence South 89 degrees 56 minutes 39 seconds East, along the south line of said NE ¼ of the SW ¼, a distance of 5.83 feet; thence North 00 degrees 11 minutes 15 seconds East a distance of 1319.62 feet to a point on the north line of said Northeast Quarter of the Southwest Quarter; thence South 89 degrees 42 minutes 29 seconds West, along said north line, a distance of 5.83 feet to the point of beginning.

(the "Rud Parcel") (the Wagner Parcel and the Rud Parcel collectively referred to herein as the "Wagner/Rud Parcel"); and

WHEREAS, Seller is the owner of equitable title to the Wagner/Rud Parcel, all of which is depicted on that certain Sketch Plan, dated June 22, 2005, prepared by James R. Hill, Inc. and attached hereto as Exhibit A (the "Sketch Plan"), by virtue of the receipt and retention of options to purchase the Wagner Parcel and the Rud Parcel from the Wagners and Rud Construction, respectively (collectively, the "Existing Options"); and

WHEREAS, Seller is the owner of fee and/or equitable title to certain additional tracts or parcels of land situated in Scott County, Minnesota, comprising approximately 220 acres, all legally described as follows:

The N ½ of the SE ¼ of the NW ¼ , the SW ¼ of the NW ¼ , the NW ¼ of the NW ¼, of Section 20, and the NE ¼ of the NE ¼, the SE ¼ of the NE ¼, except the South 318 feet thereof, and the SW ¼ of the NE ¼ of Section 19, Township 113N, Range 21W

(the "Other Seller Land"); and

WHEREAS, Seller has agreed to sell and Buyer has agreed to purchase that portion of the Wagner/Rud Parcel consisting of 58.07 acres of land (together with any and all easements appurtenant to or otherwise benefiting such land (including without limitation any private access or driveway easement appurtenant to or otherwise benefiting the Rud Parcel), collectively referred to herein as the "Property"), all on the terms and conditions set forth herein; and

WHEREAS,  Buyer intends to develop the Property for public school purposes; and

WHEREAS,  Seller intends to develop a portion of the Other Seller Land, consisting of approximately 62 acres, for residential purposes, all as depicted on the Sketch Plan and consisting of any portion of the Wagner Parcel not included in the Property, and also the land legally described as follows:

The N ½ of the SE ¼  and the SW ¼ of the NW ¼, Section 20, Township 113, Range 21

(such portion of the Other Seller Land, as so depicted and described, referred to herein as the "Seller Development Parcel").

NOW, THEREFORE, in consideration of the mutual covenants and agreements herein contained and for other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties do hereby agree as follows:

Purchase of Property.  Seller hereby agrees to sell and Buyer hereby agrees to purchase the Property free and clear of liens and encumbrances except such other exceptions as may be provided for in this Agreement or as may be consented to in writing by Buyer, including all easements and rights of every kind and nature benefiting or appurtenant to the Property. Seller’s obligation shall be to convey marketable fee title to the Property.

Purchase Price, Manner of Payment, and Allocation.  The total purchase price (“Purchase Price”) to be paid by Buyer to Seller for the Property shall equal One Million Four Hundred Fifty-one Thousand Seven Hundred Fifty and No/100ths Dollars ($1,451,750.00), which amount is the product of (i) Twenty-five Thousand and No/100ths Dollars ($25,000.00) multiplied by (ii) the gross acreage comprising the Property, as set forth on the Sketch Plan. The Purchase Price shall be payable as follows:

Ten Thousand and No/100ths Dollars ($10,000.00) as earnest money (“Earnest Money”) upon execution of this Agreement, payable directly by Buyer, which Earnest Money shall be held by First American Title Insurance Company (“Title”) in an account in accordance with an escrow agreement among Buyer, Seller, and Title.

The balance of the Purchase Price, in cash or by wire transfer of U.S. Funds (subject to such further allocations and adjustments as are specified in Section 5 to the extent not separately paid outside of the Closing (provided reasonable evidence of such payments is furnished to all parties and Title on or before the Closing) to be received in the trust account of Title before 2:00 p.m. on the Closing Date (as herein defined).

Closing and Possession.  The closing (“Closing”) shall be held at the offices of Rider Bennett, LLP in Minneapolis, Minnesota, or at such other place as may be agreed upon, on or before the first to occur of the following (the “Closing Date”): (i) 10 days following the date of recording of the "Final Plat" (as hereinafter defined); or (ii) September 30, 2005.

Seller's Closing Obligations.  On the Closing Date, Seller shall execute and/or deliver to Buyer the following (collectively “Seller's Closing Documents”) in form reasonably satisfactory to Buyer:

A Warranty Deed conveying the Property to Buyer, free and clear of all encumbrances (the "Warranty Deed").

An Affidavit of Seller in such form and content as may be required by Title to issue an Owner’s Policy of Title Insurance with the standard exceptions waived.

A non-foreign affidavit, properly executed and in recordable form, containing such information as is required by IRC Section 1445(b)(2) and its regulations.

A Designation Agreement designating the “reporting person” for purposes of completing Internal Revenue Form 1099 and, if applicable, Internal Revenue Form 8594, in the form and content reasonably acceptable to Buyer and Seller.

A Certificate signed by Seller warranting that there are no “Wells” on the Property within the meaning of Minn. Stat. § 103I (which Certificate may be incorporated into the Warranty Deed) or, if there are “Wells,” a Well Certificate in the form required by law.

If the Property contains or contained a storage tank, an affidavit with respect thereto, as required by Minn. Stat. § 116.48.

All other documents, if any, as may be necessary to satisfy Seller's obligation to correct Buyer's Objections under Section 6 of this Agreement.

An opinion of Seller’s counsel, dated as of the Closing Date, that Seller is a duly formed and validly existing corporation under the laws of the state of its formation; that Seller has the requisite power and authority to enter into and perform this Agreement, and those Seller's Closing Documents or the Other Closing Documents signed by it; that such documents have been duly authorized by all necessary action on the part of Seller, and have been duly executed and delivered; and that such documents are valid and binding obligations of Seller, enforceable in accordance with their terms

Buyer’s Closing Obligations.  On the Closing Date, Buyer will deliver to Seller the Purchase Price.

Other Closing Obligations.  On the Closing Date, Buyer and/or Seller will execute and/or deliver to the parties thereto the following (collectively “Other Closing Documents”):

Buyer and Seller shall execute and deliver to each other a Waiver Agreement, in form and content reasonably acceptable to Buyer and Seller, providing among other things for the unconditional waiver of any and all damages under applicable state or federal eminent domain law, including without limitation Minn. Stat. §§117.50, et seq, or applicable state and/or federal relocation assistance, services, payments, or benefits. Seller shall additionally execute and deliver, or cause to be executed and delivered, such other releases, affidavits or other documents or instruments as may be reasonably requested by Buyer to further effectuate the foregoing.

Pre-Closing Obligations.  At least 5 business days prior to the Closing Date, Seller and Buyer shall furnish to the other a draft of each document, instrument, statement, report, or commitment such party is required to deliver at the Closing.

Allocations, Prorations and Adjustments.  Seller and Buyer agree to the following prorations and allocation of costs regarding this Agreement:

Seller will pay, or reimburse Buyer if paid directly by Buyer, for all costs of the Title Evidence (as defined in Section 6) and the fees charged by Title for any escrow required regarding Buyer’s Objections (as defined in Section 6).  Buyer will pay the premium for the ALTA Form B 1970 Owner’s Title Policy.  Seller and Buyer will each pay one-half of any reasonable and customary closing fee and charge imposed by any closing agent designated by Title.

Seller shall pay all state deed tax regarding the Warranty Deed to be delivered by Seller under this Agreement.

General real estate taxes and special assessments payable in 2004 and all prior years will be paid by Seller.  General real estate taxes and special assessments payable in 2005 shall be prorated by Seller and Buyer as of the Closing Date based upon a calendar fiscal year.  Unpaid levied and/or pending special assessments existing on the date of this Agreement (other than any assessments referenced in Sections 22 through 26 below) shall be paid by Seller. Buyer shall pay all real estate taxes and special assessments payable with respect to the Property in 2006 and all years thereafter. Seller shall pay any real estate taxes deferred pursuant to the Minnesota Agricultural Property Tax Law, Minn. Stat. §273.111, if any, and shall pay all other, if any, real estate taxes which may become payable as a result of the sale contemplated hereby.

Seller will pay the cost of recording all documents necessary to place record title in the condition warranted and represented by Seller in this Agreement, and will pay the cost of recording all other recording documents, if any, required pursuant to this Agreement.

All other operating costs of the Property, will be allocated between Seller and Buyer as of the Closing Date.

Each of the parties will pay its own attorney’s fees.

Evidence of Title and Title Examination.  Seller shall furnish to Buyer, or Buyer shall otherwise separately obtain, all as hereinafter provided, the following (collectively the “Title Evidence”):

Within 15 days after Seller's execution and delivery of this Agreement, Buyer shall obtain for its own benefit, and furnish a copy to Seller of, a commitment for an ALTA Form B-1970 Owner’s title insurance policy (the “Commitment”) issued by Title insuring title to the Property, deleting such exceptions and including such searches and affirmative insurance as may be requested by Buyer, in the amount of the Purchase Price.  The Commitment shall be accompanied by copies of all recorded documents affecting the Property.

Within 20 days after the receipt by Seller of the Commitment, together such copies of all recorded documents affecting the Property, as described in Section 6(a) above, Seller shall furnish to Buyer a boundary survey of the Property prepared by a duly licensed land surveyor in Minnesota (the “Survey”).  The Survey shall conform to the Sketch Plan and to the delineation of Property boundaries consistent therewith, subject only to such changes or alterations as shall be consented to in writing by Buyer, shall set forth and certify the legal description for the Property and the total number of acres comprising the Property consistent with the Sketch Plan; and shall contain such other certification as Buyer or Title may reasonably require.

The Buyer shall have 20 days after receipt of all of the above Title Evidence to furnish written objections (the “Buyer’s Objections”) to either or both (i) the marketability of title to Seller, and (ii) to any title exceptions as may be disclosed in the Commitment over which Title may be unwilling to insure and which adversely affect the Buyer's use and development of the Property for any and all public school purposes.  Buyer’s failure to make Buyer’s Objections within such 20-day period shall constitute a waiver of such Buyer’s Objections.  Seller shall have 45 days after receipt of such Buyer’s Objections to have such objections removed or satisfied, during which period the Closing will be postponed.  If Seller shall fail to have such Buyer’s Objections removed or satisfied within such 45-day period, Buyer may, at its sole election:  (i) terminate this Agreement without any liability on its part in which event the Earnest Money shall be promptly paid over to Buyer; (ii) if the objections are liens that may be removed by the payment of sums of money, take title to the Property pursuant to the terms of this Agreement, and discharge any such liens and deduct the same from the cash due and payable to Seller on the Closing Date (provided, however, if any such liens are disputed by Seller, and if so requested by Seller, Seller and Buyer shall escrow with Title from the Purchase Price not less than 125% of the aggregate then unpaid amount of such disputed liens, inclusive of interest and penalties, if any, and Seller shall have 120 days following the Closing Date within which to deliver to Title duly executed releases of such liens in full, after which, and in the absence of Title's receipt of such lien releases, Title shall be directed under the terms of such escrow to automatically pay and discharge all such liens up to the amount so escrowed, with any deficiency to be promptly paid by Seller to Buyer and any surplus to be promptly remitted by Title to Seller), or (iii) take title to the Property subject to such Buyer’s Objections.  Seller agrees to use Seller's best efforts to remove or satisfy promptly any such Buyer’s Objections at Seller's sole cost and expense. 

Operation Prior to Closing.  During the period from the date of Seller's acceptance of this Agreement to the Closing Date, Seller shall execute no contracts, leases, or other agreements regarding the Property that do not, by their terms, automatically expire on or before the Closing Date, without the written consent of Buyer, which consent may be withheld by Buyer at its sole discretion. Buyer acknowledges that the Property is currently subject to a contractual right to farm and harvest on the portion of the Property consisting of the Rud Parcel, which right continues through the 2005 growing season. Notwithstanding the foregoing, however, in no event shall any crop lease to which the Property is, or may become, subject extend beyond the Closing Date.

Conditions Precedent.

Conditions Precedent to Buyer’s Obligations.  The obligations of Buyer under this Agreement are contingent upon satisfaction of each of the following conditions:

Buyer shall have obtained the authorization by Buyer's school board of the execution and delivery by Buyer of, and performance by Buyer under, this Agreement.

Buyer shall have determined, by and through Buyer's school board, on or before the Buyer's Contingency Date, and based on material information or recommendations furnished by Buyer's engineers, architects, and/or other professional consultants, that it is dissatisfied with the results of and matters disclosed by soil tests, well tests, engineering inspections, and hazardous waste and environmental reviews of the Property, all such tests, inspections and reviews (except such studies, assessments, reviews, and reports as shall have been furnished to Buyer under Section 8(xvii)(B), below) to be obtained at Buyer’s sole cost and expense, and written notice of such determination shall have been furnished to Seller.

Buyer shall have determined, by and through Buyer's school board, on or before the Buyer's Contingency Date, and based on material information or recommendations furnished by Buyer's engineers, architects, and/or other professional consultants, that the Property will not accommodate in all respects Buyer's intended uses, including without limitation the feasibility of construction and operation of a public elementary school facility, together with all associated improvements ancillary thereto (such as parking areas, recreational fields, and other building and other improvements as may be located thereon).

Buyer shall have reasonably determined, on or before the Closing Date, that it is satisfied as to the availability of all utilities required by Buyer to serve the Property and all of Buyer's intended uses thereon, including without limitation the availability of any and all public and private easements for purposes of locating, constructing, operating and maintaining utilities infrastructure to serve the Property and such uses.

Buyer shall have reasonably determined, on or before the Closing Date, that it is satisfied as to the availability of all streets required by Buyer to serve, and facilitate access to, the Property and all of Buyer's intended uses thereon, including without limitation the availability of any and all public and private easements for purposes of locating, constructing, operating and maintaining such streets to serve the Property and such uses.

Annexation of the Property into the City of New Market (the "City") shall have occurred in conformity with all governmental approvals and legal requirements applicable thereto, or Buyer shall have determined in Buyer's sole and absolute discretion, on or before the Closing Date, that it is satisfied that the Property can be timely annexed by the City in order to facilitate the development, construction and operation of a public school thereon;

Zoning of the Property shall have occurred in conformity with all governmental approvals and legal requirements applicable thereto, or Buyer shall have determined in Buyer's sole and absolute discretion, on or before the Closing Date, that it is satisfied that the zoning for the Property, following annexation, will timely occur, in either case so as to permit acquisition, construction, use and operation of the Property for public school purposes, including without limitation use of the Property for operation of a public elementary school, together with all associated uses ancillary thereto. 

The approval, at Seller's sole cost and expense, of the "Preliminary Plat" (as hereinafter defined) by any and all governmental authorities having jurisdiction over the same, including without limitation the city council for the City, on or before the Closing Date (Seller hereby covenanting and agreeing that, notwithstanding the foregoing, Seller shall exercise best efforts, at Seller's sole cost and expense, to obtain all approvals of the Preliminary Plat by any and all such governmental authorities, including without limitation the city council for the City, on or before August 1, 2005 (or, in the absence of such, as soon as reasonably practicable thereafter and in any event on or before the Closing Date)). For purposes of this Agreement, "Preliminary Plat" shall mean the preliminary plat, as prepared by Seller at Seller's sole cost and expense, and as approved in writing by Buyer, for the combination of the Property and the Seller Development Parcel.

All parties to the "Development Agreement" (as defined in Section 23 below) shall have duly executed and delivered the Development Agreement on or before the Closing Date.

The approval, at Seller's sole cost and expense, of the "Final Plat" (as hereinafter defined) by any and all governmental authorities having jurisdiction over the same, including without limitation the city council for the City, on or before the Closing Date (Seller hereby covenanting and agreeing that, notwithstanding the foregoing, Seller shall exercise best efforts, at Seller's sole cost and expense, to obtain all approvals of the Final Plat by any and all such governmental authorities, including without limitation the city council for the City, on or before September 1, 2005 (or, in the absence of such, as soon as reasonably practicable thereafter and in any event on or before the Closing Date)). For purposes of this Agreement, the following definition shall apply: "Final Plat" shall mean the final plat, as prepared by Seller at Seller's sole cost and expense, and as approved in writing by Buyer, for the combination of the Property and the Seller Development Parcel.

The entry by Buyer, Seller and the City, prior to the Closing, into the "Improvements and Assessment Agreements" (as defined in Section 23(d) below) providing for the construction by the City, as a public improvement project, the street and utility improvements referenced in Section 23(d), below, and for the assessment of the costs thereof against the Property and Seller’s Development Parcel in conformity with the parties agreements also set forth in said Section 23(d), together with such other terms and provisions as may be reasonably acceptable to Buyer and Seller.

Seller shall have received on or before the Closing Date, and shall hold and retain up to an including the Closing Date, marketable fee simple title to the Property such that, upon performance by Buyer and Seller of their respective closing obligations under Sections 3(a) and 3(b) of this Agreement, Title shall agree to issue, and shall issue, in favor of Buyer an Owner's title insurance policy in full conformity with the Commitment, as modified by Buyer's Objections.

Seller shall have received on or before the Closing Date, and shall hold and retain at all times material herein, authority from Wagners to plat, dedicate, and donate to the public any portion of Street A (as shown in the Sketch Plan) located upon Seller’s Development Parcel (which such authority Seller represents and warrants to Buyer Seller has obtained on or before the date of this Agreement).

Either Seller, Buyer or the City shall acquire all easements as shall be required by the City for any portion of proposed James Parkway not contained within the Property, as shown on the Sketch Plan.

The adoption, on or before the Closing Date and in any event prior to the Closing, of final resolutions by the City as to all park dedication requirements applicable to the Property and the Seller Development Parcel, in conformity with Section 22 of this Agreement.

The representations and warranties of Seller contained in this Agreement must be true now and on the Closing Date as if made on the Closing Date and Seller shall have delivered to Buyer on the Closing Date a certificate dated the Closing Date, signed by an authorized representative of Seller, certifying that such representations and warranties are true as of the Closing Date, all in the form and content reasonably acceptable to Buyer (the “Bring-Down Certificate”).

Seller shall have performed all of the obligations required to be performed by Seller under this Agreement, as and when required by this Agreement.  Included within the obligations of Seller under this Agreement shall be the following:

Seller shall allow Buyer, and Buyer’s agents, access to the Property without charge and at all reasonable times for the purposes of Buyer’s investigation and testing of the Property.

Within 7 days following the date of this Agreement, Seller shall deliver to Buyer, if they exist, true and correct copies of all environmental studies and assessments, test results, engineering studies and reports relating to the Property.

The “Buyer's Contingency Date” shall be fifteen days prior to the Closing Date.  If any of the contingencies set forth above have not been satisfied on or before the applicable deadline stated herein, then this Agreement may be terminated, at Buyer’s option, by written notice delivered from Buyer to Seller at any time on or before the stated deadline applicable thereto.  Upon such termination the Earnest Money shall be paid over to Buyer and upon such payment, neither party will have any further rights or obligations regarding this Agreement or the Property.  All the contingencies set forth in this Section 8(a) are specifically stated and agreed to be for the sole and exclusive benefit of the Buyer and the Buyer shall have the right, at its sole option, to waive any contingency by written notice to Seller.

Conditions Precedent to Seller's Obligations.  The obligations of Seller under this Agreement are contingent upon satisfaction of each of the following conditions:

The approval of the Final Plat by any and all governmental authorities having jurisdiction over the same, including without limitation the city council for the City, on or before the Closing Date and in any event prior to the Closing.

All parties to the Development Agreement shall have duly executed and delivered such Development Agreement on or before the Closing Date.

Either Seller, Buyer or the City shall acquire all easements as shall be required by the City for the any portion of proposed James Parkway not contained within the Property, as shown on the Sketch Plan.

The entry by Buyer, Seller and the City, prior to the Closing, into the Improvements and Assessment Agreements providing for the construction by the City, as a public improvement project, the street and utility improvements referenced in Section 23(d), below, and for the assessment of the costs thereof against the Property and Seller’s Development Parcel in conformity with the parties agreements also set forth in said Section 23(d), together with such other terms and provisions as may be reasonably acceptable to Buyer and Seller.

If any of the contingencies set forth above have not been satisfied on or before the applicable deadline stated herein, then this Agreement may be terminated, at Seller’s option, by written notice delivered from Seller to Buyer at any time on or before the stated deadline applicable thereto.  Upon such termination the Earnest Money shall be paid over to Buyer and upon such payment, neither party will have any further rights or obligations regarding this Agreement or the Property.  All the contingencies set forth in this Section 8(b) are specifically stated and agreed to be for the sole and exclusive benefit of the Seller and the Seller shall have the right, at its sole option, to waive any contingency by written notice to Buyer.

Seller's Representations and Warranties.  Seller hereby represents and warrants to Buyer that:

Seller is a duly formed and validly existing corporation under the laws of the State of Minnesota, that Seller has the requisite legal authority to enter into and perform this Agreement, and those Seller's Closing Documents and Other Closing Documents signed by Seller; that such documents do not conflict with or result in a violation of any agreement, judgment, order or decree of any court or arbiter to which Seller is a party; that such documents are valid and binding obligations of Seller, enforceable in accordance with their terms.

Seller is the owner of equitable title to the Property by virtue of the receipt and retention of options to purchase the Wagner Parcel and the Rud Parcel from the Wagners and Rud Construction, respectively.

Except with respect to assessments contemplated in connection with the construction of the streets and utilities contemplated by Section 23(d) below, Seller has received no notice of actual or threatened special assessments or reassessments of the Property or any portion thereof.

To the best knowledge of Seller, no toxic or hazardous substances or wastes, pollutants or contaminants (including, without limitation, asbestos, urea formaldehyde, the group of organic compounds known as polychlorinated biphenyls, petroleum products including gasoline, fuel oil, crude oil and various constituents of such products, and any hazardous substance as defined in the Comprehensive Environmental Response, Compensation and Liability Act of 1980 (“CERCLA”), 42 U.S.C. § 9601-9657, as amended) have been generated, treated, stored, released or disposed of, or otherwise placed, deposited in or located on the Property, nor has any activity been undertaken on the Property that would cause or contribute to (i) the Property to become a treatment, storage or disposal facility within the meaning of, or otherwise bring the Property within the ambit of, the Resource Conservation and Recovery Act of 1976 (“RCRA”), 43 U.S.C. § 6901 et seq., or any similar state law or local ordinance, (ii) a release or threatened release of toxic or hazardous wastes or substances, pollutants or contaminants, from the Property within the meaning of, or otherwise bring the Property within the ambit of, CERCLA, or any similar state law or local ordinance, or (iii) the discharge of pollutants or effluents into any water source or system, the dredging or filling of any waters or the discharge into the air of any emissions, that would require a permit under the Federal Water Pollution Control Act, 33 U.S.C. § 1251 et seq., or any similar state law or local ordinance.  To the best knowledge of Seller, there are no substances or conditions in or on the Property that may support a claim or cause of action under RCRA, CERCLA or any other federal, state or local environmental statutes, regulations, ordinances or other environmental regulatory requirements, including without limitation, the Minnesota Environmental Response and Liability Act, Minn. Stat. 115B (“MERLA”) and the Minnesota Petroleum Tank Release Cleanup Act, Minn. Stat. 115C.  No part of the Property is a “Wetland,” as defined by law.  Seller has disclosed to Buyer all environmental reports and studies with respect to the Property, which are in Seller's possession.

Seller has not entered into any contracts other than this Agreement for the sale of any of the Property, nor are there any rights of first refusal or options to purchase any of the Property or any other rights of others that might prevent the consummation of this Agreement.

Seller is not in default concerning any of Seller's obligations or liabilities regarding the Property, nor to Seller's knowledge are either the Wagners or Rud Construction in default concerning any of their respective obligations or liabilities regarding the Property.

Seller is not a “foreign person,” “foreign partnership,” “foreign trust” or “foreign estate” as those terms are defined in Section 1445 of the Internal Revenue Code.

To the best knowledge of Seller, the Property is usable for its current uses without violating any federal, state, local or other governmental building, zoning, health, safety, platting, subdivision or other law, ordinance or regulation, or any applicable private restriction, and such use is a legal conforming use.

There is no action, litigation, investigation, condemnation or proceeding of any kind pending or to the best knowledge of Seller threatened against Seller or any portion of the Property.

No management agents or other personnel employed in connection with the operation of the Property have the right to continue such employment after the Closing Date.  There are no claims for brokerage commission or other payments with respect to the Property, including leases, which will survive and remain unpaid after the Closing Date.

To the best knowledge of Seller there are not “individual sewage treatment systems” on the Property, as that term is defined in Minn. Stat. § 115.55. 

To the best knowledge of Seller, no above ground or underground tanks are located in or about the Property, or have been located under, in or about the Property and have subsequently been removed or filled.

Seller will indemnify Buyer, and Buyer's successors and assigns, against, and will hold Buyer, and Buyer's successors and assigns, harmless from, any expenses or damages that Buyer incurs because of the breach of any of the above representations and warranties, whether such breach is discovered before or after Closing.  Each of the representations and warranties herein contained shall survive the Closing. Consummation of this Agreement by Buyer with knowledge of any such breach by Seller will not constitute a waiver or release by Buyer of any claims due to such breach.

Buyer’s Representations and Warranties.  Buyer is a body politic and corporate under the laws of the State of Minnesota; Buyer has the requisite power and authority to enter into and perform this Agreement and those Closing Documents and Other Documents signed, or to be signed, by it; such documents have been duly authorized by all necessary school board action on the part of Buyer, and have been, or will be, duly executed and delivered; such execution, delivery and performance by Buyer of such documents will not conflict with or result in a violation of any agreement, judgment, order, or decree of any court or arbiter to which Buyer is a party; such documents are, or when fully executed and delivered will be, valid and binding obligations of Buyer, and are, or will be, enforceable in accordance with their terms.  Buyer will indemnify Seller, Seller's heirs, successors and assigns, against, and will hold Seller, and Seller's heirs, successors and assigns, harmless from, any expenses or damages that Seller incurs because of the breach of any of the above representations and warranties, whether such breach is discovered before or after closing.

Condemnation.  If, prior to the Closing Date, eminent domain proceedings are commenced against all or any part of the Property, Seller shall immediately give notice to Buyer of such fact and at Buyer’s option (to be exercised within thirty days after Seller's notice) either (a) this Agreement shall terminate, in which event neither party will have further obligations under this Agreement; or (b) Seller shall assign to Buyer at the Closing Date all of Seller's right, title and interest in and to any award made or to be made in the condemnation proceedings.  Prior to the Closing Date, Seller shall not designate counsel, appear in, or otherwise act with respect to the condemnation proceedings without Buyer’s prior written consent.

Fees and Commissions.  Seller and Buyer represent and warrant to each other that they have dealt with no other brokers, finders or the like in connection with this transaction, and agree to indemnify each other and to hold each other harmless against all claims, damages, costs or expenses of or for any other such fees or commissions resulting from their actions or agreements regarding the execution or performance of this Agreement, and will pay all costs of defending any action or lawsuit brought to recover any such fees or commissions incurred by the other party, including reasonable attorneys’ fees.

Assignment.  Either party may assign its or their rights under this Agreement, including without limitation any assignment by Seller to an exchange accommodation title holder to be designated by Seller prior to Closing, without the prior consent of the other party before or after the Closing.  Any such assignment will not relieve such assigning party of its obligations under this Agreement. 

Survival.  All of the terms of this Agreement will survive and be enforceable after the Closing.

Notices.  Any notice required or permitted to be given by any party upon the other is given in accordance with this Agreement by delivering it personally to the specified addressee; or if mailed by United States registered or certified mail, return receipt requested, postage prepaid; or if transmitted by facsimile, copy followed by mailed notice as above required; or by overnight courier; in each case properly addressed as follows:

If to Seller:


On-Site Marketing Co.

16817 Duluth Avenue SE

Prior Lake, MN  55372

Attn: Mr. Ted Kowalski

Fax No. (952) 447-0859

With copy to:


S. Todd Rapp, P.A.






4686 Slater Road

Eagan, MN  55122

Attn: S. Todd Rapp, Esq.

Fax No. (651) 379-3100





If to Buyer:


New Prague Area Schools

405 1st Avenue NW

New Prague, MN  56071

Attn: Mr. Tim Rybak

Fax No. (952) 758-1589
With copy to:


Jeffrey D. Carpenter, Esq.

Rider Bennett, LLP

33 South Sixth Street

Suite 4900

Minneapolis, MN  55402

Fax No. (612) 337-7635

Notice shall be deemed effective as follows: (i) in the case of personal delivery, notice shall be deemed effective on the date of receipt; (ii) in the case of mailing by United States registered or certified mail, notice shall be deemed effective on the date of deposit (provided, however, that if notice is given by United States registered or certified mail, the time for response to any notice by the other party shall commence to run three business days after any such deposit); (iii) in the case of transmitted by facsimile, notice shall be deemed effective on the date of deposit of follow-up mailed notice, as aforesaid (provided, however, that the time for response to any notice by the other party shall commence to run three business days after any such deposit; and (iv) in the case of overnight courier, notice shall be deemed effective as of the date of deposit with such overnight courier (provided, however, that the time for response to any notice by the other party shall commence to run one business days after any such deposit). Any party may change its address for the service of notice by giving written notice of such change to the other party, in any manner above specified, 10 days prior to the effective date of such change.

Captions.  The paragraph headings or captions appearing in this Agreement are for convenience only, are not a part of this Agreement and are not to be considered in interpreting this Agreement. 

Modification.  No verbal agreements that change this Agreement and no waiver of any of its terms will be effective unless in a writing executed by the parties.

Binding Effect.  This Agreement binds and benefits the parties and their successors and assigns.

Controlling Law.  This Agreement has been made under the laws of the State of Minnesota.

Remedies.  If Buyer defaults under this Agreement, and such default is not cured within ten (10) days of written notice from Seller to Buyer, Seller shall have the absolute right to terminate this Agreement in accordance with law, in which case the Earnest Money shall be paid to and/or retained by Seller.  In the alternative, Seller shall have the right (i) to enforce and recover from Seller specific performance of this Agreement; and (ii) notwithstanding (i) above, to seek and recover (A) as damages from Buyer all of Seller’s actual out-of-pocket costs and fees, including without limitation engineering and attorneys’ fees, incurred by Seller in preparing and negotiating this Agreement, preparing for the closing, investigating the status, title and condition of the Property, preparing development applications and plans, and other similar and reasonable costs and expenses; and (B) any and all additional damages to which Seller may be entitled under applicable law, including without limitation consequential damages.  If Seller defaults under this Agreement, and such default is not cured within ten (10) days of written notice from Buyer to Seller, Buyer shall have the right terminate this agreement by written notice to Seller, which termination shall automatically be effective (if Seller’s default is not earlier cured) thirty (30) days after the date of such notice, whereupon the Earnest Money shall be refunded to Buyer.  In the alternative, Buyer shall have the right (i) to enforce and recover from Seller specific performance of this Agreement; and (ii) notwithstanding (i) above, to seek and recover (A) as damages from Seller all of Buyer’s actual out-of-pocket costs and fees, including without limitation attorneys’ fees, incurred by Buyer in preparing and negotiating this Agreement, preparing for the closing, investigating the status, title and condition of the Property, preparing development applications and plans, and other similar and reasonable costs and expenses; and (B) any and all additional damages to which Buyer may be entitled under applicable law, including without limitation consequential damages.

Voluntary Purchase.  Buyer represents to Seller and Seller acknowledges that the purchase contemplated herein is a "voluntary purchase" within the scope of 49 C.F.R. § 24.101.  Buyer hereby notifies Seller that:  (i) no specific site or property needs to be acquired by the Buyer, (ii) the Property is not part of an intended, planned, or designated project area where all or substantially all of the property within the area of the Property is to be acquired within specific time limits, (iii) Buyer will not acquire the Property, by eminent domain or otherwise, in the event that negotiations fail to result in an mutually satisfactory agreement, and (iv) Buyer believes that the fair market value of the Property is equal to the Purchase Price.

Park Dedication.  Buyer and Seller hereby agree as follows: (a) any and all municipal park dedication, or applicable fee in lieu of dedication, requirements as may be imposed by the City with respect to the Property shall be timely and promptly satisfied solely by the Buyer, and Seller shall have no liability, responsibility or obligation with respect thereto; and (b) any and all municipal park dedication, or applicable fee in lieu of dedication, requirements as may be imposed by the City with respect to the Seller Development Parcel or any other portion of the Other Seller Land shall be timely and promptly satisfied solely by the Seller, and Buyer shall have no liability, responsibility or obligation with respect thereto. Notwithstanding the foregoing, nothing in this Agreement shall be deemed to prohibit or restrict either Buyer or Seller to properly protest or appeal, in accordance with Minnesota Statutes §462.358, a dedication requirement imposed by the City provided that such protest or appeal shall not be pursued by such party if the legal or practical effect thereof shall be to delay approval of the Preliminary Plat or Final Plat by all applicable governmental authorities, to or to delay entry into the Development Agreement by all parties thereto, or to delay the Closing, beyond the Closing Date.

Development Agreement.  In addition to, and notwithstanding the foregoing, Buyer and Seller agree to enter into a Development Agreement (the "Development Agreement") with the City which will provide, among other things, for the following:

Except as may be otherwise agreed in a separate writing by and between Buyer and Seller, each of Buyer and Seller shall be responsible for satisfying any and storm water ponding requirements as follows: (i) (A) subject to (i)(B) below, any and all storm water ponding requirements as may be imposed by the City with respect to the Property shall be satisfied solely by the Buyer on the Property and without resort by Buyer to any of the Seller Development Parcel or any other portion of the Other Seller Land for such purposes; and (B) notwithstanding (i)(A) above, the Seller Development Parcel and the Other Seller Land may serve as the ponding site for all currently existing storm water drainage from natural tributary areas within the Property which the Seller Development Parcel or any other portion of the Other Seller Land currently services, as well as from any newly created natural tributary areas within the Property resulting from future development of the Property so long as such newly created natural tributary areas do not result in a net increase in natural storm water drainage from the Property beyond that which currently exists; and (ii) any and all storm water ponding requirements as may be imposed by the City with respect to the Seller Development Parcel or any other portion of the Other Seller Land shall be satisfied solely by the Seller on the Seller Development Parcel or any other portion of the Other Seller Land and without resort by Seller to any of the Property.

Collector Street Right of Way Within Property and Seller’s Development Parcel.   Buyer and Seller agree that the Final Plat shall be substantially consistent with the Sketch Plan, and the rights of way, respectively, for “James Parkway,” “Idaho Avenue,” and “Street A” (as so depicted on the Sketch Plan) shall be dedicated to the City.  No reduction of the gross acreage of the Property, and no reduction of the Purchase Price, shall be made by reason of the dedication of portions of the Property for such street rights of way so long as the location of the such rights of way on the Final Plat conform to the locations therefor on the Sketch Plan.

Other Collector Street Right of Way Shown on Site Plan.   Buyer and Seller acknowledge that as of the date of this Purchase Agreement, neither have any ownership interest in that portion of proposed “James Parkway” shown on the Site Plan lying east of the Property and west of the current right of way of Dakota Avenue (“Un-Owned ROW”).  The Un-Owned ROW shall be acquired, if at all, in conformity with the provisions of Sections 8(a)(xiv) and 8(b)(iii), above.  In the event neither Buyer nor Seller is unable to acquire such easements, and the City condemns the same, in the event the City seeks reimbursement of the costs of such condemnation, such costs shall be solely borne by Buyer.

Public Improvement Project for Collector Street Construction.   Buyer and Seller agree to enter into one or more written agreements (the "Improvements and Assessment Agreements") (which agreements may be separate and apart from, or included in, the Development Agreement) with the City pursuant to which the City shall undertake a public improvement project (“Public Improvement Project”) for the construction of “James Parkway,” “Idaho Avenue” (except that portion north of “Street A”), and “Street A” as shown on the Sketch Plan, together with the construction of extensions of sanitary sewer trunk lines and water trunk lines sufficient to serve the entirety of the Property and Seller’s Development Parcel,  and shall assess the costs thereof as follows:

The Property shall be assessed (a) the entire cost of all such “James Parkway” street and utility construction; (b) the entire cost of all “Idaho Avenue” street and utility construction from “James Parkway” north to the center line of “Street A”; and (c) one half the cost of all “Street A” street and utility construction; and

Seller’s Development Parcel shall be assessed (a) one half the cost of all “Street A” street and utility construction; and (b) in the event any portion of “Idaho Avenue” north of “Street A” is required by the City, Seller’s Development Parcel shall be assessed the entire cost of all such “Idaho Avenue” street and utility construction north of proposed “Street A.”. 

Buyer acknowledges that Seller has retained the services of James R. Hill, Inc. (“Engineer”) to provide engineering and planning services for the platting of the Property and Seller’s Development Parcel, as follows: (i) the platting of the Property as a buildable lot, as depicted on the Sketch Plan; (ii) any platting of the Seller Development Parcel; and (iii) the platting of James Parkway, Idaho Avenue and Street A, as depicted on the Sketch Plan. Buyer and Seller herewith agree that the costs of municipal application and platting fees (including City engineering and attorney’s fees), the Engineer’s fees, and the fees and costs to make application for and secure approvals required from any other governmental agency associated with the said platting shall be borne solely by Seller.  Except as noted above, Buyer and Seller each shall separately incur all other development expenses incurred in connection with the development and improvement of their respective parcels, and Seller shall have no obligation whatsoever to undertake, perform or furnish any additional engineering, design work, construction plans or specifications for platted or unplatted roads, or any site planning, grading, engineering or construction of a school site on the Property, or to obtain any municipal approvals for any such development or construction to be undertaken on the Property, save and except Seller's subdividing the Property as a “buildable lot” suitable under applicable municipal regulations, for school use.

Seller has secured from Wagners a temporary right of entry and waiver of trespass agreement (“Entry Agreement”) over and across the South 200 feet of the Southwest Quarter of the Northwest Quarter of Section 20, Township 113, Range 21, Scott County, and over and across an approximately 50 ft. x 200 ft. strip of land located in the southwest corner of the Wagner Parcel, a copy of which is attached hereto as Exhibit B, by which Buyer may secure access to and from the Property, and over and across the Wagner Parcel to the Rud Parcel; provided however, (i) that the easement shall not interfere with the Public Improvement Project above referenced; (ii) Seller shall assist Buyer to obtain any necessary governmental approvals for the use of the Entry Agreement, including rights of access to and from any such public roadway; (iii) Buyer’s right to use the Entry Agreement shall commence upon approval by the City of the Final Plat, and shall continue uninterrupted thereafter until the earlier of the following (A) completion of all public elementary school improvements on the Property; (B) completion of construction (through first lift of asphalt) of any public road access to the Property (provided that the City then grants Buyer access to and use of such public road in substitution of such access easement); or (C) eighteen months from and after the date of commencement; and (iv) Buyer agrees to promptly compensate  Wagners for the Entry Agreement a reasonable sum not to exceed $3,000.00.

Buyer and Seller agree that, but for assessment by the City against the Property and the Seller Development Parcel, neither Buyer nor Seller shall require, as a condition to this Agreement, the Development Agreement, any Improvements and Assessment Agreements, or any other agreement, an assessment by the City against any other property benefiting from any portion of the Public Improvement Project. Notwithstanding the foregoing, Buyer and Seller agree that either party may (i) request, but not require, the City to defray Public Improvement Project costs by way of deferred third party hookup fees., or by another mechanism; or (ii) pursue another form of deferred charge acceptable to the City by which subsequent beneficiaries of any portion of the Public Improvement Project may be required to monetarily contribute toward the Public Improvement Project costs in partial reimbursement of amounts expended by Buyer and/or Seller under this Agreement and the Development Agreement.  Further, either party may request that the City defer all or part of the assessments for the Public Improvement Project against their respective parcels.
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IN WITNESS WHEREOF, Buyer and Seller have executed this Agreement as of the date first written above.

BUYER:

INDEPENDENT SCHOOL DISTRICT NO. 721

By








Its








Taxpayer I.D. Number:________________

SELLER:
ON-SITE MARKETING CO.

By








Its








Taxpayer I.D. Number:______________

Sketch Plan
[To Be Attached]

Entry Agreement

[To Be Attached]
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